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ARISTOTLE INTERNATIONAL, INC. RESPONSE TO THE
COMPLAINT FILED BY NGP SOFTWARE INC.

This matter was generated by a Complaint filed on July 19, 2010 by NGP Software,
Inc.("NGP”), a commercial competitor of Aristotle International, Inc. (“Aristotle™). This is the
second complaint ﬁléd by NGP dleging a violation of 2 U.S.C. § 438(a)(4) b_y Aristotle’s political
committee accounting and reporting software because Aristotle makes FEC contributor data
available in non-list form. |

Rather than compete with Aristotle’s technical prowess or file a2 U.S.C. § 437g(8) suit
contesting the Commission’s disposition of it_s first complaint involving Aristotle’s Campaign
Manager 5 “CMS5", NGP bas simply again filed and publicized a Complaint that asks the -
Commission to prohibit Aristotle from offering its technically advmqu campaign accoumnting and
reparting software, «zalled Aristotle 360, to political commiitees. See hily 19, 2010 NGP press
release ahout its new complaint, and criticizing “the three Republican-appointed Commissioners”
for voting to dismiss NGP’s first complaint. http://www.prnewswire.com/news-releases/aristotles-
nﬁsuse—oﬁfeo—data—mbjeet—of-complant—98777804.htt"h1 (visited on September 10, 2010). Exhibit 1,
attached. |

Like NGP’s first complaint, this one also should be dismissed because the Complaint:
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e is speculative;

e lacks a sufficient legal basis;

. » fails to identify any harm arising from the speculative claims;

o is effectively an attempt to appeal or re-litigate MUR 5625 by again alleging a violation"
of 2 U.S.C. § 438(a)(4) because Aristotle makes FEC contributor data available in non-
list form in political committee accounting and reporting software;

e represents an inappropriate use of FEC enforcement proceés&s by attempting to-place a
clowd over Aristotle 360 that NGP ean oqntinue to use in its public relaﬁons;; |

s seeks enforcement actioﬁ in an area that should be addressed by regulation if
clarification is needed; and

e secks to drag Aristotle through another multi-year investigation, a result that would be
fundamentally unfair and would fail to advance any public interest in enforcement or
administration of the law.

SUMMARY _ .
The current Complaint, like its predecessor, alleges that Aristotle’s political committee

accounting, reporting aﬁd data managemeﬂt software violates 2 U.S.C. § 438(a)(4)’s prohibiiion
against the use of information filed in reports with the Commission for the purpose of soliciting
contributions or for commercial purposes. However, NGP’s allegations are nothing more than
specuiation arising from its misreading — and in some cases, outright misrepresentation -- of
Aristotlé advertisements. The Complaint is not suppoited by & ingle factual allegatior about the

actual use of Aristotle software. This failure alone provides a sufficient basis to dismiss the

_ Complaint.!

! See Statement of Reasons (“SOR”) of Commissioners Mason, Sandstrom, Smith and
Thomas in MUR 4960, Hillary Rodham Clinton for U.S. Senate Exploratory

2
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Although the advertisements cited in and attached to NGP’s Complaint make clear that
Anstotle 360 is a sophlstlcated, technically gdvancéd, integrated political committee software
product, NGP makes the misleading assertion that Aristt;tle is oﬁ‘eriné a product that consists
primarily of the Aristotle 360 Rehﬁomﬁp Viewer, and that the Relationship Viewer consists -
primarily of FEC contributor data that is supposed to be used for.creating lists of solicitation targets.
This is all false. In fact, the Anstotle 360 Relationship Viewer, which is the subject of NGP’s
Complaint, is one small feature of Aristotle 360, and the FEC data in the Relationship Viewer is

only one typé of datd in that feature. Dean Phillips Declaration (“Decl.”) at §{ 18 and 22b. As

' discussed below, there is nd material difference between CMS and the Aristptle 360 that ﬁould lead

to a result different from the disposition of NGP’s prior complaint.

-Aﬁstoﬂé 360 is a more robust software product f& political committees than Campaign
Manager 5 software, ﬁe subject of the previous NGP ooxﬁplaint and corresponding Commission
investigation, MUR 5625. .1d. at § 12. Like Campaign Manager S, the Relationship Viewer feature
in Aristotle 360 does not obtain the names of individuals from FEC files. Id.at{ 22.. The FEC data
available in that feature is oﬁly for individuals whose names are already in the client’s database. Id.
Moreover, the FEC data cannot be used to download or export a list of individuals for targeting
solicitatiotrs, and FEC warnings appear consistently in advance or concurrent with FEC-sﬁ:plied
data. Id. at719.

Like Campaign Manager 5, there is no e\.ridence, and NGP offers none, that an Aristotle

360 client has used the 360 Relationship Viewer inappropriately. The 360 Relationship Viewer,

Commiittee, Inc., at 1-2; SOR of Commissioners Walther, Bauerly and Weintraubin ~
MUR 6096 (Americans for Limited Government) at 2; 72 Fed. Reg. 12545, Statemrent
of Policy Regarding Commission Action in Matters at the Initial Stage in the

. Enforcement Process (March 16, 2007).
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despite NGP’s assertion to the contrary, contains a disclaimer that warns users about the
inappropriate use of FEC data just like the disclaimer in the compliance/vetting feature in Camp.aign
Manager 5. Id. at § 19. NGP claims to speak for campaign contributors and “federal candidates and
political committees [that] are among those most threatened” by the 360 Relationship Viewer. Yet
in the more than four years that Aristotle 360 has been sold, no federal candidate or political
committee, nor any entity other than NGP — a commercial competitor — has complained to the
Commission or Aristotle that the Relationship Viewer violated 2 US.C. §438(a)(4). d. at125.
Indeed, the legally relevant fiacts abotit Canmaign Manager 5 are vitt'nally the same in Aristotle 360.
NGP pmrports to rely on the Statement of Reasons by Commissioners Peterson, Hunter and
McGahn in MUR 5625 (the “Controlling SOR™) as the principal legal support for its Complaint,
arguing that merely using and referring to the use of FEC data in advertisements for a commercial
produét is a “commercial :lse" prohibited by 2 U.S.C. § 438(a)(4). Yet, the Controlling SOR in
MUR 5625 specifically rejected that argument. The Controlling SOR makes clear that the
solic_itation. use provision of 2 U.S.C. § 438(a)(4) prohibits solicitation of individuals whose identity
has been obtained from the reports filed with the Commission, and the commercial use provision of

2U.S.C. § 438(a)(4) prevents the sale of lists of individuals to persons or organizations who will use

 those lists to make solicitations where the identities of those individuals have been obtained from

reports filed with the Commission, i.e. list brokering. The 360 Relationship Viewer does not obtain
the identity of individuals fram the FEC files, does no! permit the exporting or downloading of lists,
and cont;ins FEC warnings. Jd. at 1] 22, 21 and 19. Aristotle also does not charge extra for access
to or inclusion of any FEC data, and the same FEC data is provided for free on Aﬁsﬁﬂe’s website, .
http://www aristotle.com/content/view/419/191. ]é. at § 29. Moreover, there are a variety of

compelling lawful purposes for providing access to FEC data within Aristotle 360. /d. at 721


http://www.atistotle.com/contentMew/419/191

Therefore, under all applicable precedent, including the rationale of the controlling SOR that
disposed of NGP’s first complaint in MUR 5625, Aristotle 360 does not violate 2 U.S.C. §
438(2)4). | |

| BACKGROUND
1. ARISTOTLE 360

As the Commission is aware from MUR 5625, Aristotle publishes software, including
software for political committees for compliance with federai and state reporting requirements.
Id. at 1y 1-6. Throughout Axristotle’s 27-year existence, it has participated voluntarily in ”
Commission initiatives, both proactively as well as in response to Commiasion requests, to
modernize and enhance tbe Commission’s reporting functien.

Aristotle as an institution has always ;mpected, and continues to respect, the

Commission’s regulations. FEC reporting compliance, in fact, is a central element of the

2 For example:

1) The Commission staff has sought, on numerous occasions, input by Aristotle
regarding compliance reporting methods. These include credit card fundraising,
general reporting, etc.
2) The Commission deemed the inclusion of Anstotle so unponant to the success
of the electronic filing efforts that it invited Aristotle to join in the list of
companies that offer electronic filing for campaigns, PACs and other
organizations. '
3) The Comnuission staff has repeatedly benefitted from and sought the input of
Aristotle regarding releases of upgraded software by the Commission. On many
ocoasions, the Commission staff has delayed or reworket FEC-supplied software
to address errors and omissions by the FEC in the delivery of proper reporting.
4) The Commissian has hired former Aristotle staff to senior positious within the
Commission staff. In discussions with Aristotle regarding an individual, seniar
Cammission staff referred to Aristotle staff as “the most qualified individuals.”
In one case, the Commission delayed the filling of a position until the Aristotle
staff member was able to properly transition from Aristotle to the Commission. i
The stated goal of that delay was the value of the Aristotle employee to the
Commission and the desire not to interrupt lilings to the FEC by Aristotte
customers.

Id atq8.
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company’s business. Its political committee reporting and data management software is
mﬁonally recognized as being among the best software because of its accuracy and the
assistance @t Aristotle staff provides to the political committees to file complete and accurate
rei:orts. In fact, Aristotle unconditionally guarantees that its political committee software
complies with all federal and state disclosure reporﬁng requirements. The.staff provides 24/7
assistance to its customers to resolve questions or problems regarding compliance with tﬁe
Commission’s reporting regulations. See Decl. §71-11. |

Aristotle began pnblinhing. political committee software for state and federal reporting in
1983. Jd. at 1 10. It introduced Aristotle 360 in 2605. Id. at] 12, Atits core, Aristotle 360’s
primary function is recordkeeping of contributions and expenditures, generation of accurate
compliant reports for filing with the Commission and appropriate state agencies, and data
management. Jd. at ] 14. As with Aristotle’s other caﬁlpaigl software, such as Campaign Manager
5, Aristotle guarantees that Aristotle 360 prepares reports that comply with the Commission’s
regulations. /d. at  15. Aristotle 360 is Aristotle’s latest and most robust and technically advanced
software package for political committees. Id. at §{ 12 and 13. |

Aristotle 360, like Cmpa;gn Manager 5, is only sold by highly trained, experienced sales
representatives. Id. at J 11. it is not sold in stores and cannot be prde.red over the internet. d.
The sales.staffpemonally pravides an introducticn to the software. Id. As described in MUR
5625, when the sales staff is selling Aristotle 360, they are instruoted to and do éxplain 2US.C.
§ 438(a)(4)’s prohibition against the improper use of FEE data for solicitations during sales
pres;et.y_tt;&’ltions. HdIn addition, all sales contracts require Aristotle’s clients to obs_q_.-.ye the

Commission’s regulations. 1d. at § 20.
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Aristotle 360 includes fechnically advanced data management tools that support political
committee activities that are in addition to its core accounting and report generating functions .

For comparison purposes, Campaign Manager 5 had over 400 features. Id. at§ 13. Aristotle 360

" has more than twice the functionality of Campaign Manager 5.3 Jd. Committees using Aristotle

| 360 may use these features for management of accounting and government-compliant reporting,

committee personnel management, budget management, grass roots organizing, voter
identification, GOTV, fundraising management, event planning and communications of all sorts
to specialized groups in the contmittec’s database, aed generation of any imaginable internal
report such as volunteer prodﬁctivity and compliance with committee policicé, to briefing book
reports for preparation for meetings. /d. at  16.

Aristotle 360 can be used extensively by separate segregated funds for compliance with
FECA, state. campaign finance laws, and related regulatory regimes. Access to FEC data is
useful fo ensure compliance with several non-FECA laws. For example, Aristotle 360 includes a
function that allows users to generate reports necessary for compliance with the Lobbying
Disclosure Act of 1995 (2 USC 1601) (LDA). Id. atJ 21. Availability of FEC data within
Aristotle 360 allows entities reporting under the LDA to provide confirmation and back-up
records for individual lobbyists’ LD 203 filings. J/d. Similarly, Aristotle offers Aristotle 360 as a
vetting, recordkeeping, and reperting tool for eompliance with MSRB Rule G—37, SEC Rule
206(4)-5, and various state “pay-to-play,” lobbying, and procucement laws.. Jd. While these rules

are addressed primarily to state and local campaign contributions, they also apply to

. contributions to state and local political parties (including Federal accounts) and to Federal

candidate contributions in cases where state or local officials are seeking Federal office. Many

3 40 arlvanced featurcs in Aristotle 360 are described in Dean Phillips declaration at § 16
Hundreds of others can be described on request.
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of these regimes appiy to individual firm employees and even in some instances to members of
employees’ households. Jd. Again, access to FEC data through Aristotle 360 can be used to
facilitate compliance, recordkeeping, and reporting under these important anti-corruption
regulations and statutes.

As one would expect in a commercially competitive environment, Aristotle’s
advertisements for its Aristotle 360 software are designed to grab the viewer’s attention, in part, by
highlighting its advanced technical capabilities and stressing its unique features.! An example of |
advertising for Aristotle 360 can be foand on the Aristotle 360 weab page attached ta NGP’s
Complaint.” NGP Complaint attached unnumbered exhibit. While some of Aristotle’s
competitors, who also provide accounting and federal report preparation, may stress other feamres
of their software (e.g., the price), Aristotle stresses (1) its guarantee that its software prepares 100%
government conipliant reports, (2) its pledge of 24/7 technical support, (3) its generally superior and
unmatched technical expertise, and (4) its advanced technical features that none of its competitors
provide. Id. Thus, the features chosen to be highlighted in the advertising include features that are
used by most committees as well as features that are not necessarily frequently-used. Aristotle’s
view is that showing the advanced features, even if they will be used rarely (1f at all), in
advemsements grabs the viewers’ attention, and appeals to purchasers who want tire most
technically advanced produots, and consequently, increases referrals and questions to Aristotle’s.

sales representatives.

4 It is not unusual to advertise high-tech software and hardware products for everyday use by
showing advaneed technical features in advertisements, even 1f such features may be used
rarely (if ever) by most purchasers.

5 For reasons only known to NGP, it attached the Aristotle 360 web page without any good-faith
effost whatsoever to describe it or place it in context. NGP Complaint at 2 n.2 and attached
unnumbered exhibit.




Accordingly, the Aristotle 360 web page attached to NGP’s Complaint highlights hand-held
(mobile) access, the “Personalized Dashboard,” and “Political Data Management,” including
“stor{ing] volunteer records,” “‘catalogu[ing] ... photos of very important people”-to the' campaign,
“develop[ing] comprehensive infobases on [ihe campaign’s] most important allies and competitors,”
“creat[ing] and blast[ing] personalized HTML and text e-mail” through email servers that are
“White Listed” to avoid flagging the messages as spam, and the abilit'y for selected members of the
campaign to “configure personalized heads up display{s]on their home page” that are updated
throughout the day, which could inblude, for exampie, contribution information, polling results and
GOTV activities. This infoymation is prominently displayed on Aristotle’s web page describing
Aristotle 360 before the 360 Relationship Viewer is even mentioned. 7d.

The most prominent feature on the 360 web page stresses Aristotle 360’s accounting and

' report generation capabilities by highlighting the compliance guarantee and 24/7 serwce. M.

Indeed, the web site boldly extols-the merits of Aristotle 360°s ability to create accurate
Commission and state reports by recmng Aristotle’s guarantee that its reporting software is in
“100% full compliance” for such reports. Id_. This guarantee is emphasized with a large gold
gra‘phic and is repeated in an embedded YouTube staten'lent by Aristotle’s co-founder and Chief
Executive Officer devoted solely to the guarantee. /d.

In addition to all of the above features described on the Aristotle 360 description web page
attached to the NGP Complaint, there are three points that are linked to other pages. First is a link
to a full page devoted entirely to the Compliance Guarantee. Id. The last link is to a form to request
additional information from a highly tramed Aristotle sales representative. The other link is to the
Aristotle 360 Relationship Viewer demonstration. Immediat:ly below, these last two points are two

disclaimers, one of which states:
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the software from the sales representative: Aristotle 360 is such a large sophisticated program that

Any information copied, or otherwise obtained, from any FEC report or

statement, or any copy, reproduction, or publication thereof, filed under

the Act, shall not be sold or used by any person for the purpose of

soliciting contributions or for any commerr:ial purpose, except that the

namo and address of any political commitiee may be used to sohclt

contributions from such committees.
Id. Thus, the 360 Relationship Viewer demonstration is included in Aristotle’s marketing, but it is
done so only after the reader has seen a description of some of the other features of Aristotle 360
and the disclaim'er describing the 2 U.S.C. § 438(a)(4) prohibition on the use of FEC data. If the
reader is interested in more information about the 360 Relationahip Viewer, the reader is required to
take the extra step to link to a short description of the 360 Relationship Vicwer and its
demonstration or, of course, contact a sales representative. /d. Thus, Ari-stotle-makm clear 01’1 its
web site that the 360 Relaﬁonship Viewer is an ancillary féqtuxe in the Aristotle 360 accounting,
reporting and data management soﬁv;rare.

Aristotle 360 is not sold in a store or over the internet. Indeed, the only responsé permitted
to the internet advertising is to provide contact information for folléw-up by an Aristotle sales .‘
representative. Id. Thus, ahyone inferested in purchasing Aristotle 360 receives a full description of -
Aristotle’s advertising does not attempt to pro\_'ide a full description, and that is not the purpose of
the advertising. The purpose is to pique the interest of political committees and have them ask to
talk to one of Aristotle’s highly trained sales representatives. Aristotle proudly highlights the 100%
guarantee of accurate federal and state reporting, 24/7 techpical support, and the technically
advanced features that demonstrate Aristotle’s emphasis on advanced techmcal innovations as
described above (see supra at 8-9). Iz-i. But Aristotle:s advertising of these advanced features does
not alter the heart of the Aristotle 360 software, which is accurate accounting, report generation and

overall data management.

10
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As shown above, the Complaint omits relevant information that reveals NGP’s speculations
about Aristotle 360 to be misleading. Equally important, the Complaint makes critical assertions

that are facially incorrect.

First, NGP incorrectly asserts that: “Aristotle promotes the Relationship Viewer as the lead |

feature in the Aristotle 360 software,” and “Here, Relationship Viewer is the centerpiece of a
marketing campaign to new customers.” NGP Complaint at 2. However, even its own attachments

to its Complaint do not support this assertion.

¢ For example, the Aristotle 360 web page included as an attachment to the Complaint

(but not described onplaced it in context) describes Aristotle 360 as a complete

’

accounting, reporting and data management program. See supra at 8-9. The
Relationship Viewer is only described in a link to another page. ® ’

e The Complaint also takes out of context a few statements from the Aristotle press
release announcing the patent application for the portion of the Aristotle 360
program that provides a relationship feature. Not surprisingly, the press release
discusses tl;e Relationship Viewer, which is part of the patent application. But
contrary to NGP’s claim, the second half of the press release actually promotes
features such as the Personalized Dashboard and the Widget Builder. The release
also contains a general description of the accounting, reporting and data

. management features of Aristotle 360, and refers to the entive 360 package as “the
" most powerful software on the market.” The release then links to the Aristotle 360

web page — not the Relationship Viewer web page.

5-Not only was it necessary for NGP to have seen the Aristotle 360 web page, but NGP actually
attached a copy of that page to its Complaint with a hand-written arrow directing attention to
the link to the Relationship Viewer.

11
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¢ In addition, the Complaint refers to Brian Williams’ piece titled “Data-centric
 Grassroots Organizing” in an effort to support NGP’s incorrect assertion that the
Relationship Viewer is the heart of Aristotle 360. Complaint at 2. The piece
comprises 9 slides in a presentation devoted solel} to Aristotle’s products for
. grassroots organizing. The .siides do not address raising money from individuals, but

in fact emphasize features related to grassroots organizing, such as identifying

relationships. Accordingﬂ, soﬁ-ware features related to grassroots organizing — not

reising matiey- would logicalty be stressed. Only two of the slides deal with features

in 360 (the “Dashboard” and the Relationship Viewer) — two of Aristotle 360°s

features that are more useful for grassroots organizing.
Even a biased reader of the material on the Aristotle 360 web-page and the other &ocuments
attached by NGP could not fairly arrive at NGP’s conclusion that the Relationship Viewer is the
lead feature .ofthe Aristotle 360 software. At the least, describing the Relationship Viewer web
page, while failing to describe the Aristotle 360 wéb page at all, is highly miéle;ading on NGP’s part.
The other documents — a press release armoﬁﬁcing the filing of a patent application for the
Relationship Viewer and slides for a presentation for grass roots organizing—: are not and do not
putport to be general descriptions of Aristotle 360, and domot support NGP’s claim.

Second, .NGP. asserts that the Relationship Vie\.wer web page “offers no disclaimer that

warns against the use of federal data.” NGP Complaint at 3. But NGP necessarily knew that a
disclaimer containing tﬁat warning appears on the Aristotle 360 web page immediately below the
viewer link to the Relationship Viewg’z.ldeinonstraﬁon web page. We know this because, on the .
same page of NGP’; attachment to its Complaint of the Aristotle 360 web page, there is a hand

drawn arrow on the link to.that Relationship Viewer web page a few lines above the FEC

< 12
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-disclaimer. It thus appears that NGP intentionally misrepresented Aristotle’s advertising. This

_ borders on, if not constitutes, a very transparent attempt to deceive the Commission and to nususe

its processes to disrupt Aristotle’s business.

Third, NGP suggests that.the Aristotle press release about a patent application is evidence
that the Relationship Viewer is of the most important feature of Aristotle 360, and that its use results
in a violation of federal law concerning the misuse of Federal contributor data. Complaint at2. But
simply reading the rel-ease reveals NGP’s error: “T_he patent covers pmpﬁe@ technoiogy that
enables users fo acce.ss, mme and harness contribution records in a manner consistent with the law
and for compliance purpases.” Complairit unaumbered exkibit (emphasis added). Moreover, the
only typ&s of data mentioned in the press release for use in soliciting contributians are “detailed
state contributor and voter lists w1th highly accurate co@a databases.” Id. The release further
states that “the soﬂwan_a was designed to allow campaigns to comply with Federal Ele-ction
Commission restrictions anﬁ state laws impacting campaigns and contributor databasés.” Jd.
Furthermore, FEC contributor data is mentioned only three times in the release. The first time, in the

fifth paragraph, is in reference to FEC Advisory Opinion 2004-24, which states whz;t may not be

done with such FEC data. The only other two references to such data appear at the conclusion of the

release. One is the FEC data usage warning, whose inclusion can hardly be construed as evidence of
a federal violation. The other is the statement: “There is no increased fee for inclusion or per recard
usage of such data, and Aristotle’s FEC contributor data look-up feature also is available at no

charge on Aristotle’s website at www._Aristotle.com.” NGP’s attempt to use this release as

7 The free contributor data look-up feature at Aristotle’s website displays the FEC warning, and
advises that the data is for “compliance and vetting.” Decl. at ] 29.
http://www .aristotle.com/content/view/419/191.

13
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evidence of misuse of Federal contributor data is overblown, misguided, and ultimately, without any

merit w&@w&.

Fourth, NGP has attached an Aristotle advertisement from Politics m@e extolling the
use of state — not federal — contributor data for soliciting contributions, and NGP argu&s that this
is evidence of a federal violation. The only mention of FEC data is in reference to FEC Advisory
Opinion 2004-24, which states what may not be done with such data. Examination of the front of
the attached ad also reveals reference to “FEC & State Compliance.” NGP’s point is lost as to the
significance of this advertisement to NGP’s Complaint — but it is a stretch, to say the least, éven to
offer it as justificatien for yet another federal investigation, particularly in view of tho reasoning in
the Controlling MUR.

Finally, and most importantly, as discussed below, NGP’s dscriptic;n of_ the way the
Aristotle’s 360 Relationship Viewer functions is simply incorrect. |

2. ARISTOTLE?’S 360 RELATIONSHIP VIEWER _
The 360 Relationship Viewer is one ancillary feature in the very large and sophisticated

Aristotle 360 soﬁwamﬁ. Basically, if a political committee so chooses, it can use the Viewer to
Mva relationships between someone in its oﬁ database, through the voter file, state campaign
reports and the Commission’s files. Of critical importance, like the comphance/vetting feature in
Campaign Manager 5, the 360 Relationship Viewer only searches the FEC files for contribution
informatien for individuals already in the comanittee’s databases; i.e., the 360 Relationship Viewer
does not extract the names of individuals from the FEC files. Also of critical importance, and again
like the mmpﬁmcdveﬁng feature in Campaign Manager 5, the Relationship Viewer results cannot
be exported or downloaded. Decl. at § 22. -
A search using the actual implemented version of the 360 Relationship Viewer operates as

follows:

14
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a. A 1% degree of separation search can only begin by manually Mputﬁng the name of
a person who is already in the committee’s database (“first person”) and then the
Relationship Viewer displays search results for that first person from data contained
in the voter file, the state campaign reports , the reports filed with the Coﬁnmission,
and the committee’s own database. |

b. The 1* degree of separation results include: the identifying information about the
first person, , names of individuals personally or professionally linked to the first
person or with addresses in the vicinity of the first person , antl commtittees who
received contributions from any of the above, none of whose names came from the
FEC database:

c. The implemented version of the 360 Relationship Viewer default search setting only
provides the 1* degree of separation.

d. Theoretically, the 360 Relationship Viewer default setting can be changed to provide
more than one degree of separati_on. Howe\;er, in the more than four years that
Aristotle 360 has been available, the default has not been expanded for anyone.
Moreover, be;cause changing this default setting requires sophisticated technical
expertise, it is highly unlikely a committee would make the change itself. Noris it
likely that a committee would pay somoone with the technical expertise to make
such a change wiren Aristotle would do so at mo charge. Thus, there is no evidence
that any Aristotle client even has the ability to search more than one degree of |

. ;Scparation.
e. If, arguendo, an additional degre'e of separation search were initiated, the search

would begin with the name of an individual from the prior search, which as noted

15
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above cannot come from the FEC files. Aﬁd, again, to be clear, in any event the
search also would never return names or addresses of other individual§ derived from
the FEC files. In addition, in practice, more than 2™ or 3" degrees of separation

searches may be impracticable because the résults tend to loop back onto
themselves.

Decl. at 2. | '

In fact, the extent to which any committee may or may not have used the Viewer, or how

any committee may or may 1_10t'have used it, would be mere speculafion. The sales staff has .

* reported that clients and potént-ia] clients have been impressed by the technolpgical prowess

demonstrated by the Relationship Viewer, but they bave not indicated that they would 3
necessarily use it. /d. at § 23 and 24. There is no indication that anyone purchased Aristotle 360
in order to acquire and use the Relaﬁonship Viewer. Id. at 424 - 26. Moreover, NGP has not
provided any indication that anyoﬁe has- used the 360 Relationship Viewer. /d. Furthermore,
NGP has not provided any evidence (ﬁor has it even speculated) that — in the more than four
years that 360 has been on the market — anyone has actually used the Relationship Viéwer to
obtain and use FEC data inappropriately, and Arist;)tle knows of none. fd. atq2s.

The lack of any evidence that Aristotle 360 has been used inappropriately is not an
accidant. The 360 Relationship Viewer wss specifically designed to prevent its use as a list-
making tool. Id. at §26. The following desiérl flecisions or consequéncw of desigr: decisions
prevent the Relntionshib Viewer from being used by committees for an improper purhose:

e Names and addressgs of individuals are not obtained from the reports filed with the

Commission.
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Id.

An on-screen disclaimer warns users that the use of FEC data for solicitation pmpoés is

illegal.

- Searches have to be initiated manually.

Viewer results cannot be exported or downloaded.

The implemented software does not automatically provide multiple degrees of separation

searches.

Multiple searches can be performed, but each one has to be initiated manually.
After two or three such searches, the results tend to lonp back onto prior searches.
Therefore, the results of multiple degrees of separation searches are limited.

Viewer results are not made available in list form

The FEC data is not integrated or matched into the client’s database.

Because the Viewer results are based on relationships, the user cannot search for
contributors. For examplé, the Viewer cannot search for contributors to federal
campaigns, for large donors, or who contributes to what kind of candidates. It cannot

search for thoée who have not given the maximum contribution to any candidate or who

have not reached their aggregate maximum for the entire election cycle. Thus, unlike

lists of individuals sold by list brokers, a committee using the Relationship Viewer does
not prosduco a list of individuals that were not already in the committee’s files anti does

not provide information in downloadable or exportable form.

The controlling Commissioners in MUR 5625 relied on certain saliént characteristics of

the Campaign Manager 5 (“CMS5”) compliance/vetting feature to support their conclusion that no

violation had occurred. In short, they found that “the feature does not provide any names or
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addresses obtained from the FEC, and as a result, provides no way for a committee to create lists

or find new contributors. Indeed, the committee may view a contributor’s history only if the

committee already has the contributor's name in its database.” Controlling SOR at 3. For eas; of

comparison, the chart below shows.the similar salient characteristics between Campaign

Manager 5 and the 360 Relationship Viewer:

CM5 COMPLIANCE/VETTING

360 RELATIONSHIP VIEWER

“Campaign Manager 5 only provides access
to FEC contribution information for
individuals whose names and addresses the
customer already has in its database. Names
and addresses of contributors from FEC
records are not provided through Campaign
Manager 5. A user therefore cannot obtain a
eontribut.or name or address througi:
Campaign Manager 5's FEC data feature.”

Controlling SOR at 3.

The Relati.onship Viewer only provides
access to FEC contribution information for
individuals whose names and addresses the
customer aiready has m one of its own
databases, such as its own coﬁtributor file or
voter file. Names and addresses of
contributors from FEC records are not
provided through the Relationship Viewer.
A user therefore cannot obtain a contribut&
name or address through the Relationship

Viewer’s FEC data feature. Decl. at § 21 and

27.

“Federal contribution information obtained
from the FEC may be accessed through the
software only after the user has identified the

individual for solicitatioh and then manually

accessed the specific individual's pre-existing

Federal contribution information obtained
from the FEC may be accessed through the
software after t‘np1 Jiser has identified the
individual for solicitation and then manually

accessed the specific individual's pre-
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record from within its own database.”

Controlling SOR at 3.

existing record from within its own
databases, such as its own contributor file or
its voter file. Decl. 121 and 22. In addition,
the search resuits may also provide the
names of individuals one degree of
relationship away from the first person
searched, but none of such additional names

come from FEC records. Id.

“The information is only made available in a

drop-down format on a single record-by-

record basis.” Controlling SOR at 3.

The search results only provide one degree
of relationships from a single individual
identified in the committee’s database.
Theoretically, two or three degree; of
relationships are possible, but no customer
has that capability, and there are no pending

requests. Decl. § 22.

“The [FEC] contribution record is not made
available in an interactive format or one
where the information may be manipuiated.”

Controlling SOR at 3.

No individual’s FEC contribution record is
made available in an interactive format or -
one where that information m‘ay be

manipuléted, exported or downloaded. Decl.

at § 21 and 27.

“Because the FEC data is not matched into.
the client's database, the software also does

not have the capacity to search FEC records

Because ;;_x_e software does not match the
FEC data into the client's database, the

applicatibn also does not have the capacity to
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themselvis. For example, in this software
environment, the user cannot search
specifically for large donors or ask the system
who gives to what kinds of candidates. Nor

can the user utilize the FEC contributor data

| for any other type of automated data sorting.

The user therefore cannot create any kind of
lists of solititation tnrgets based on searches
of FEC contribution history.” Controlling
SOR at 3.

search FEC records themselves. For
example, in this software environment, the
user cannot search specifically for 'large
donors or ask the system who gives to what
kinds of candidates. Nor can the user utilize
the FEC contributor data for any other type
of automated data sorting. The user therefore
cannot create any kind af lists of solicitation
targets based on searches of FEC
contﬁbnﬁon history. Decl. at ] 21, 22, and

27.

As demonstrated by this chart, the most salient characteristics identified by the controlling

Commissioners in MUR 5625 are present in the 360 Relationship Viewer. In addition, like the

compliance/vetting feature, there is no evidence that anyone has use/d the Relationship Viewer

for an improper purpose. Id. at 1§ 24 -26. Indeed, neither feature appears to have gamered more

than incidental use. Jd. at § 28.

In sum, the 360 Relationship Viewer simply dtes not praduce lists shnilur to those sold

by list brokers, and as described by and prohibited by 2 U.S.C. § 438(a)(4) and all relevant

precedent.. In spite of NGP’s speculation about possible uses, there also is no evidence that any

committee has used the Relationship Viewer improperly and certainly no one - no contributor

and no committee - has complained about any actual inappropriate use.
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The NGP Complaint is nothing more than a misguided and inaccurate critique of Aristotle’s
advertising, devoid of any actual evidence @out the misuse of Aristotle 360 or how the
Relationship Viewer actually ﬁmcﬁ.ons. | |

In particular, one of NGP’s key presumptions, upon which most of its speculation rests, is
incorrect. NGP asserted “One can tell much about a product by how it is marketed. The seller
highlights the principal bells and whistles, and doesn’t bother with ancillary features.” NGP
Complaint at 3. NGP’s self-proclaimed advertising theory is illogical, incorrect and self-
contradictory.® _

Mareover, as described above, the text of the NGP Complaint ignored the description of
Aristotle 360 on its web page (even though someone at NGP or its counsel drew an arrow on a eol;y
of that page attached to its Complaint). Because NGP described the 360 Relationship Viewer by
cherry-picking words and phrases from Aristotle’s advertising, the Complaint presents inaccurate
and significantly misleading speculation about how the Relationship Viewer fimctions. For
example: : (

a2 NGP suggests that the search results produce the identities of individuals from
the FEC files. However, searches cannot be initiated unless the identity of an
individual is already in the committes’s database, and the search results never

provide the identity of indivitluats from the FEC file.

8 NGP provides no citation, and we know of none, that justifies its bald assertion about the
application of its personal advertising “theory” to Aristotle’s products. Aristotle is entitled to-
emphasize whatever mix of primary or ancillary features it wishes in order to generate interest in
its products, without reference to whether it conforms to NGP’s unsupported and illogical theory
of marketing. In fact, Aristotle believes the term “bells and whistles” is commonly understood
to be the same as features that are “ancillary” to the ccre product functions. NGP’s paradoxical

. reference to “principal bells and whistles,” as supposedly contrasted with “ancillary features,”
is virtually incomprehensible and is symptomatic of the logical laws in NGP’s overall attemnt
to create justification for another federal investigation of Aristotle.
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b. The implemented version of the software is limited to one degree of separation

searches unless a committee has the default setting changed, and none has been
performed. )

. NGP suggests that the Relationship Viewer provides a very large number of

relationship results. Even if the search default was increased, searches beyond
two or three degrees of separation are not productive or practicable because the
results of additional searches tend to loop back onto prior search results and fail

to produce new relationships.

. NGP notes that one sentence in one frame of the 16-frame 360 Relationship

Viewer demonstration video on the web site incorrectly uses the word
“export,” which appeared for only a few seconds. NGP has attempted to seize

on this to support its theory of “persistent violations of the Federal sale and
use prohibition.” Complaint at 1. In fact, the software as ultimately
implemented does not and never did export or allow downloading of any data,
including FEC data, from the Viewer. Accordingly, the Relationship Viewer
demonstration video has been removed since this error was noted, and it will -
be replaced with a corrected version that does not contain the word “export”
(or “download” or words of similar meaning). However, it should be noted
that even to get to the one fleeting use of the word “export” in one frame of
that single ac‘lvertisement, the FEC V\-laming would a'ppear first. Moreover,
arguendo, even if FEC data were “exported” from the Viewer one record ata

~

time, there still would be no violation because no names would appear that
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are not already in the client’s database — i.e. no names from the FEC file
would be “exported” — and no lists would be prepared or created.

¢. NGP falsely asserts that the Relationship Viewer does not contain any
disclaimers, relying on the Relationship Viewer web demonstration page.
However, as already described above, the 2 US.C. § 438(a)(4) disclaimer is

| prominently displayed before the Relatic;nship Viewer web page demonstration

canbe used. In Aristotle 360, itself; the Relationship Viewer is selected from a
screen that contains the following disclaimer:

Aﬁy informatien copied, or otherwise obtained, from any

FEC report or statement, or any copy, reproduction, or

* publication thereof, filed under the Act, shall not be sold or

used by any person for the purpose of soliciting .

contributions or for any commercial purpose, except that

the name and address of any political committee may be

used to solicit contributions from such committees.
Decl. §19. (

f. NGP suggests that lista of federal contributors can be automntically creatrd,
exported and downloaded into a committee’s data base from the Relationship -
Viewer, and then integrated, sorted and used in mass fundraising appeals.
However, none of these assertions is true. Although NGP canbe forgiven for its
misunderstanding about exporﬁng, dte 16 the error in the text of the
demonstration video, Relationship Viewer searches are in fact stand-alone

" results that carmot be exported or downloaded and, therefore, cannot be
integrated or sorted by the user for such impermissible uses.

g. NGP suggé's;;s that it is illegal to provide an aggregated FEC contribution total
for an individual over several cycles, as an element of the FEC data shown for an

individual who is already in the client’s database. There is absolutely no legal
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pre;:edent for such a claim. However, NGP then goes on to admit that “a donor
history feature useful for compliance would need to break down past
contributions by election cycle, which the Relationship Viewer does not do”
Complaint at 5. What NGP does riot understand is that such breakdown is
precisely what is provided with the individual’s full detailed record in the
software. Decl. at 9 16. But if the Viewer itself does not display a! available
d@d information about an individual, this fact wﬂd not possibly make the
display of nggregated contributions in the Viewer a federal violatian under sy
applicable legal precedent or standard. Yet, this is preeisely what NGP is urging
the Commission to view. as conduct necessitating another federal invésﬁgaﬁon..
The thrust o.f NGP’s incorrect speculations is that political committee clients of Aristotle use the
Relationship Viewer to export lists of contributors from the Commission’s files and then solicit
those indiyidualé. ﬂowever, there is no evidence that they have done so or even could do so, given

ﬁie design of the feature. See Decl. 1Y 24 - 26.

DISCUSSION
1. Aristotle 360 Does Not Violate 2 U.S.C. § 438(a)(4)

The legislative and administrative history and judicial decisions _relating to2US.C.
§ 438(a)(4) have been exhaustively described in the MUR 5625 SORs, and therefore, there is nt;
.nwd to repeat them here. In shiort, the controlling SOR mw the “statute, the regulation, and
the legislative history,” as follows: “Congressional concern centered on two specific problematic
uses of disclosed information: (1) that iist brokers would simply copy the names of contributors
dlrectly from the reports and then sell those names to third parti-es for solicitation purposes; and sr;:
(2) that commercial businesses would solicit political contributors to a degree that could

constitute harassment. Thus, as Aristotle correctly observes, ‘Congress intended the term “for .
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commercial purposes” to apply to the sale of lists of names by list brokers for purposes of
prospecting and targeted soﬁdﬁng”’ Id. at 8 (footnote omitted). The Controlliﬁg/SOR also
concluded that: “The legislative history, court decisionQ, and Commissic;n enforcement acﬁons
appear to demonstrate that the statute does not constitute a per se rule against any commercial
use 6f FEC data. Rather the application of 2 U.S.C. §438(a)(4) has consistently been limited to
the salt.a and use of contributor names and coxitact information to prevent list brokering.;’ Ic{: at
12. Specifically, the Controlling SOﬁ found that the use of information from reports filed with
the Commission m a gommerciai product and reference to that use in advertisements for that
product is not a per se violation of the “commerciat use” provision of 2 U.S.C. § 438(a)(4).° Id.
at2,6,11,12.

‘When the Commissioners applied the law to the facts uncovered in the investi_gation in
MUR 5625, one fact appears to be controlling. “Aristotle is not copying names and addresses
from FEC reports aﬁd selling them to its customers. The compliance/vetting feature only -
provides the contribution history of those already in a customer’s existing data base. And since
Aristotle is not selling new names and contact information, there is no threat of “all kinds of
harassment’ that vira:s of concern when this amendment was adopted.” Id. at 8 (footnote omitted).

They also noted that: “It is difficult to imagine that the sale of data that is already publicly

available ani that is presented in such a way that it cinmot lead to contributir harassiuent, is the -

sort of "commercial purpose” contemplated by Congress. Indeed, when this ameﬁdment was

9 The “solicitation” prohibition provision of 2°U.S.C. § 438(a)(4) does not apply here
because Arigtotle has not been alleged to have made any solietiatiens. Even NGP’s  5ic
Complaint confirms this, by alleging in its somewhat tortured conclusion that
“Aristotle’s ‘commercial use’ of FEC data occurs when new clients purchase the
Aristotle 360 product, since it is clear that a key part of what Aristotle is selling, and
what these customers are buying, is access to FEC donor history data through the
Relationship Viewer feature.” Camplaint at 5-6.
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adopted in 1971, no one could have anticipated the technoiogical advances that would evolve
over the next 40 years, including, most notably, the impac; of the Internet.” Jd. n. 33.

The same controlling fact exists here. As described above, the 360 Relationship Viev.ver g
does not provide names from the FEC reports; it oniy provides the coﬁtribution_ history of those
individuals that are already in the committee’s databases.

The Controlling SOR also described other secondary factors that distinguished the

compliance/vetting feature in Campaign Manager 5 with the violative conduct found by the court

in FEC'v. Legi-Tech, 967 F. Stpp: 523 (D.D.C. 1997). Id. at 10. Those same fartors apply to

the 360 Relationship Viewer. The Relationship Viewer is one feature in a saftware package that
includes many hundreds of features. "I‘here are compliance and other legitimate uses of the
Relationship Viewer. The Viewer “does not provide the names or contact information for any
contributor” from the FEC files. /d. “[T]he user may only search for contributions for a person
whose name and address the user alread'y possessed.” Id. Because the results are not
downloadable or exportable, “it is impracticable for :Aristotle’s customers to create [solicitation
targeting] lists” using the Relationship Viewer.” Id. ‘“Finally, there is no evidence that
Aristotle’s customers misused” the information provided by the Relationship Viewer. 1d.
Accordingly, for the same rcason that the complimce/vetﬁng feature in Campaign
Manager 5 does not violate 2 U.S.C. § 438(a)(4), neithex; does the 360 Relationship Viewer.

2. There Is No “Commaercial Use” Of The 360 Relationship Viewer Search Results
Because The FEC Data Is Not Provided For A Fee

Anyone can obtain the same FEC contribution information found on the 360 Relationship
Viewesifor free for any individual by going to Aristotle’s web site, www.Aristotleggom, clicking
on the Poliﬁctl Data tab, the Political Data Lookup Feature, and entering the name of the

individual to be searched. Decl. at § 28.
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The Controlling SOR in MUR 5625 noted that the Commission has dismissed MURs
where respondents made FEC data available on their web sites for free. Controlling SOR in
MUR 5625 at 11. In MUR 5155 (PoliticalMoneyLine), the respondent, like Aristotle, had two
services: one for free and one for a charge. “In addressing the subscription service, the
Commission stated that it simply provided the same information a person could get for free, even
though it was provided in a format that could be used more efﬁéiently.” Id. (footnote omitted).
These dismissals were based, in part, on the recognition that there is no “commercial purpose”
when there is ne cﬁuge forthe data. Id. Aristotle does not charge extra for the Relationship
Viewer or access to the FEC data. The cost of the software is the same whether the FEC data is
accessed or not, and whether the Relationship Viewer is ever used or not. Decl. at § 28.

“A more permissive interpreiation of a statutory provision or regulation by the
Con;rnission precludes the Commission from subsequently interpreting the same provision or
regulation less permissively in an enforcement matter unless and until the agency provides the
public with sufficient notice of its intent to do 50 and an explanation thereof (sic).” Controlling
SOR in MUR 5625 at 12 (citation omitted). Thus, for the same reason stated in MUR 5155, the
Commission should dismiss NGP’s Complaint because there is no commercial use.

3.  NGP Has Provided No Evidence That Aristotle 360 Violated 2 U.S.C. § 438(a)(4)

NGP makes a number of erroneous arguments based solely on speculation and

misstatements that are addressed below in the order raised by NGP.

a. The Relationship Viewer Is Not The Focal Point Of Aristotle 360 Or The Focus
Of Its Marketing Efforts

As already described above, NGP incon'ectly asserts that the Relationship Viewer is the
focal point of Aristotle 360 and the focus of Aristotle’s marketing efforts. The 360 Relationship
Viewer is an ancillary part of a large sophisticated program, but as a technological
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advancement, it does grab people’s attention and directs them to Aristotle’s sales staff. See
discussion. Supra at 8-10, 21 n.8. -
- In addition, NGP makes the incorrect legal assertion that the Relationship View& meets
the “standard set out in FEC v. Political Contributions Data.” NGP Complaint at 6. However, as
the Controlling SOR in MUR 5625 explained “the ‘principal purpose’ of [Political Contributions
Data’s] reports was something other than_a ‘commercial purpose,’ because the absence of any

contact information in the reports, such as the contributors’ addresses and phone numbers made it -

‘virtnally certain’ the reports vs}ould bo used for informational purpotes and not for commercial

purposes.” Controlling SOR at 8-9 citing FEC v. Political Contributions Data, Inc., 943 F.2d

190, 197 (2™ Cir. 1991). Thus, eéven if the Relationship Viewer were a stand-alone product, it
would not violate 2 U.S.C. § 438(2)(4) und& the 2™ Circuit’s criteria because it does not
download “contact information” from the FEC’s files or any other source, nor does it provide
information in downloadable or exportable form suitable for list-making.

b. The Relationship Viewer Does Not Offer FEC Data To Create Lists of Solicitation
Targets

As previously described, NGP incorrectly speculates that FEC contributor identification

' infonnatiox; is downloaded from the FEC files and exported from the Relationship Viewer to

Aristotle 369 users without any disclaimers. All of these assumptions are incorrect. For the
same reason, the hypothetical example presented in the NGP Camplaint at 4 is ineorrect. For the
Commission’s canvenience, the chart below cbmparw the speculation in NGP’s hypothetical

with the actual results of a 360 Relationship Viewer search.

NGP Hypothetical Example Actual Relati;ﬁ;:ip Viewer Capabilities

“Federal Candidate Jones believes ploym So far, the theoretical committee has not used
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of Dunder Company might be prospects,
finds a list of 100 company employees on the
web (including CEO John Smith), and

loads them into his Aristotle 360 database.
Smith, the Dunder CEQ, has no previous
relationship with the Jones Campaign, and has
made no contributions to the Jones

Campaign.”

Aristotle 360 in its search.

“The Jones Campaign looks up an individual
who works at Dunder. |

Relationship Viewer then pulls data derived
from FEC reports and shows that CEO Smith
is.displayed as having made a $1,000

)
contribution to Congressman John Boehner.” -

| at a time, and the user must have that

_are displayed. In NGP’s example, if CEO

The Relationship Viewer user cannot look up
Dunder or Dunder employees in the FEC data

base. The user can only look up one individual

individual’s name before initiating the search
that may return contribution hi-story from the

F EC' database, but no other FEC data for fhat
person is returned. The result of the search may
also include individual contribution histories
for the individual and those within one
relationship degree, but no names or other

information derived from the FEC’s records

Smith’s name and contribution history were to

appear, his name would not have been-derived
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from the FEC's database, (Other web sites

have this capability). Decl. 130.

“Of the other 100 Dunder employees, 10 have
made Federal contributions that show on the
Relationship Viewer (none of whom have

contributed to the Jones campaign).”

The Relationship Viewer user cannot look up
Dunder and find Dunder employees in the FEC
data base. The user can only look up one
individual at a time, and the user must have
that individual’s name before initiating the
search that may retum confribution history
from the FEC database, but no other FEC data
for that person is returned. The result of the
search may include individual contribution
histories for the individual and those within
one relationship degree, but no names or other

information derived from the FEC’s records

- | are displayed . In NGP’s example, if Dunder

employees’ names and contribution history
were to appedr, their names would not have
been derived from the FEC’s database. Deel. at
130.

“The Jones Campaign exports the Relationship
Viewer information, and targets Smith and the

other 10 Federallconttibutdrs for solicitation.”

The user cannot export information from the
Bk .

Relationship Viewer. See Section 3 below.
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A disclaimer that warns users about the 2
U.S.C. § 438(a)(4) prohibition appears on the
computer screen before anyone can access the

Relationship Viewer. Decl. at §19.

Thus, as a factual matter, the hypothetical situation in the NGP Complaint is not only’

“speculative, it is based on a factually incorrect premise.

4

"¢. The Relationship Viewer Does Not Allow Exporting Or Downloading Of FEC |
Donor Data.

As described above, NGP relies on one éentence in one frame of the 16-frame 360
Relatiqnship Viewer demonstration that incorrectly uses the word “export.” In fact, the software
as ultimately implemented do&.s not and never did export or allow downloading of any data,
including FEC data, from the Viewer. Accordingly, the Relationship Viewer demonstration
video has been removed since this error in that. one frame was noted, and it will be replaced with.
a corrected version that does not contain thg word “export” (or “‘download” or words of similar
meaning). Hqﬁwa, it should be noted that even to get to the one fleeting use of the woni
“expert” in one frame of that single advertisement, the FEC warning appeared ﬁrst Moreover,
arguendo, even if FEC data were “expoited” from the Viewer ane record at a time, there stiil
would be na violation because no names would appear that are not already in the client’s

database, no names would be “exported” from the FEC file, and no lists would bé prepared or

created. Decl. at §].21 26. "

v
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d. The FEC Data Available Through the Relationship Viewer Is Useful For Many '.
Legal Purposes Including Comnpliance And Vetting

NGP’s inaccurate speculation about the Relationship Viewer led it to the incorrect
conclusion that the search results could not be used for lawful purposes. In fact, Muse the
Relationship Viewer returns the same FEC data for the individual searched as the
compliance/vetting feature in Campaign Manager 5, it has the same compliance and vetting
cﬁpabiﬁ‘ly that any access to FEC data would have. As described abeve, there are a va'riety' of
regulatory and compliance'purboses for which access to FEC data is both legitimate and
necessary, some of which are discussed above. Supra at 7-8; Decl. § 20. If this were not true,
then NGP must ask the Commission to presume that every download of FEC data from the FEC
or from any of numerous other sources, is illegal. Yet as the Controlling SOR and precedent
cited therein show, the FEC will make no sﬁch presumption, and should not do so here, when no
names are provided from FEC files and the Viewer provides no list-making capabilities.

As shown above, the Relationship Viewer cannot be used to violate 2 U.S.C. § 438(a)(4),
and NGP has pfovided no evidence that anyone has used the Relationship Viewer for an
inappropriate purpose.

e. The Relationship Viewer Does Not Vivldte The Intellectual Property Of
Candidates Or Committees

Finally, NGP makes the alternative legal argumeizt that the “Relationship Viewer
substantially diminishes the marketability of [federal candidate’s and political committee’s)
valuable donor lists,” which violates 2 U.S.C, § 438(a)(4). NGP C&mplaint at 6. This rationale

is not found in the legislative history or the Commission’s precedents. Presumably, it is based on
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an alternative rationale FEC v. International Funding Institﬁte, Inc.,969 F.2d 1110 (D.C. Cir.
1992) (“IFI”), which has not been adopted by the Commission. |

However, as the Controlling SOR ﬁ_oted, the JFI court upheld “the constitutionality of the
sale or use provision, stating that ‘it does not prevent one from soliciting a persoﬁ who iS oﬂ a -
committee’s contributor list, so long as one does not obtain that person’s name (directly or
indirectly) from a list filed with the FEC.”” Controlling SOR at 9 n. 38 quoting IF7, 969 F.2d at
1118." |

Thus, the Relationship Viewer search, which does not produce names from the FEC’s
file, has the characteristics of a permissible uge of FEC data as desoribed by the I{“I court.
Significantly, in the more than four years that Arisfotle 360 has been sold, no candidate or
committee has complained that Aristotle 360 infringes on their intellectual property in their
contributor lists. Decl. at §24. _

Accordingly, NGP’s last argument also fails to describe a violation of 2 IiS.C. §
438(a)(4).

4. NGP’s Allegations Based Upon Commercial Advertising Is Not A Substitute For
Actual Violative Activity Under the Act

NGP’s Complaint fails to meet the legal requirements for the finding of a reason-to-
believe-a-violation-has-occurred finding (“RTB”) by the Commission. RTB has not been
legislatively defined, but, at the very least, it requires evidence upon which to make a finding,

The Commission may find “reason to believe” only if a complaint sets
forth sufficient specific facts, which, if proven true, would constitute.a
violation of the FECA. Complaints based upon personal knowledge must
identify a source of information that reasonably gives to a belief in the
truth-of the allegations presented. See 11 CFR 11 1.4(d)(2); MUR 4545

19 The JFI court actually goes farther, noting that 2 U.S.C. § 438(a)(4) allows use of FEC data
“to seek popular support for a particular policy, or to solicit signatures on a petition, or to urge
recipients not to contribute to arival cause... .” See IFI, 969 F.2d at 1116-1118.
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(Clinton/Gore *96 Primary Comm./Amtrak) (“While the available
evidence is inadequate determine whether the costs of the Train Trip were
properly paid, the complainant’s allegations are not sufficient to support a
finding of reason to believe . . . .””); MLTR 3534 (Bibleway Church of
Atlas Road) (“[Tlhere was a lack of evidence indicating the literature: was
distributed on behalf of the [Responilent] or at its expense.”).

Unwarranted legal conclusions from asserted facts, see SOR in MUR 4869
(American Postal Workers Union), or mere speculation, see SOR of
Chairman Wold and Commissioners Mason and Thomas in MUR 4850
(Fossella), will not be accepted as true. In addition, while credibility will
not be weighed in favor of the complainant or the respondent, a complaint
may be dismissed if it consists of factual allegations that are refuted with
sufficiently compelling evidenve provided in the response to the
compinint, see MUR 4852 (Wiebe), pr available from public sources such

as the Coinmission’s reports database.
SOR of Commissioners Mason, Sandstrom, Smith and Thomas in MUR 4960, Hillary Rodham
Clinton for U.S. Senate Exﬂoratory Commiittee, Inc., at 1-2 (foémote omitted). “Rather than :

finding reason to believe, the Commission may vote to dismiss matters at the initial stages of an

_ enforcement matter ‘due to factors such as the small amount or significance of the hueged

violation, the vagueness or weakness of the evidence, or likely difficulties with an
investigation.”” MUR 6096 (Americans for Limited Government) SOR of Commissioners
Walther, Bauerly and Weintraub) at 2 (footnote omitted). See also 72 Fed. Reg. 12545,
Statement of Policy Regarding Commission Action in Matters at the Initial Stage in the
Enforcement Pracess (March 16, éOOD. :

Nﬁl?’s Complaint offers no evidence. It uses speculation and outright misnepreémtation

as “evidence” to suggest (using words such as “allows” and “markets”) that Aristotle 360 clients

" could have used FEC data imprpoperly, but the Complaint never actually even speculates that

anyone has improperly used FEC data. NGP’s sole basis for its conclusion that a violation .

occurred is speculation based on an incorrect understanding of Aristotle’s advertisements, plus

34




IANDINTIES P IO

one incorrect word appearing in one Aristotle video. However, statements in advertisements and
speculation based upon such advertisements are not a substitute for the necessary presentation of
evidence in a notarized complaint to support an RTB finding by the Commission pursuantto 2 -
U.S.C. § 437g(a)(1) and (2).

In MUR 5625, the General Counsel’s recommendation to find probable-cause-to-believe -
(“PCTB”)a viqlaﬁon oct;uned was premised, primarily, on Aristotle’s Qvertising and a
theoretical use of the compliance/vetting feat_ure found in Campaign Manager 5. Although the
controllimg SOR did not explicitly reject the General Connsel’s reliance on advertising instead of
evidence of improper use of FEC data, it nated the absenca of any evidence that any Campaign
Manager 5 user had inappropriately used the compliance/vetting feature to solicit contributors,
Controlling SOR at 13, and would have voted to dismiss the complaint as a matter of discretion
in spite of the advertisements offered by the General Counsel as evidence of violative conduct.

The same evidentiary problem is evident in NGP’s Complaint. Even though an RTB
finding requires less evidence than a PCTB finding, some evidence is necessary. NGP has not
provided any evidence whatsoever that the 360 Relationship Viewer was used inappropriately to
solicit contributions, or that Aristotle has marketed the FEC data in the Viewer to be used
uniawfully. Speculation does not provide an .evidtiary foundation for a RTB finding b)-'r the
Commission. See SOR of Carmnissioners Mason, Sandstrom, Smith and Thorms in MUR 4960,
Hillary Rodham Clinton for U.S. Senate Exploratory. Committee, Inc., at 1-2; SOR of
Commissioners Walther, Bauerly and Weintraub in MUR 6096 (Americans for Limited
Government) at 2; 72 F?g..Reg. 12545, Statement of Pplicy Regarding Co@ssion Action in
Matters at the Initial Stage in the Enforcement Process (March 16, 2007). Accordingly, the

Commission should dismiss the Complaint.
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5. The Law Is At Best Unclear and Should Be Clarified By Rulemaking

In May 2009, the Commissiqn was unable to agree on the application and construction of 2
U.S.C. § 438(a)(4) in MUR 6096 (Americans for Limited Government Research Foundation), and
the Commissioners issued two well-reasoned SORs describing ineompatxblé views of the
applicatiota of the law. Aristotle’s Response to the General Counsel’s Brief in MUR 5625 ti&scribed
the many conu'adxctory statements in the Commission’s advisory opinions and other MURs
construing 2 US.C. § 438(a)(4) Ifthexe was any doubt before MUR 5625 that the law constmmg 2
U.S.C. § 438(a)(4) was muddled and contmdictoxy‘with respect to the exact issue raised in NGP’s
Complaint, that qu&stion was.answered by the two well-reasoned SORs in that MUR, which came
to opposite conclusions.

The NGP Complaint raises the exact same legal issue concerning the application and

construction of 2 U.S.C. § 438(a)(4) that the Commission could not resolve in MUR 5625. If the

‘Commission itself cannot agree on the application of 2 U.S.C. § 438(a)(4) to the same legal issued

raised both of NGP's complaints, then it would not be fair to expect Aristotle or any other member
of the regulated community to understand and be able to conform to the Commission’s position.
Accordingly, the Commission should “decline[] to engage in rulertmking via MUR here” as it has
recently and in several other matters. MUR 6206 (BASF Corp.) SOR by Commissioners Peterson,
Hunter and McGahn at 2 citing other MURs. Now is the time to dismiss this MUR and not
“spen[d] four years worth of resources,” MUR 5625 Controlling SOR at 13, to arrive at a point
where the application of 2 U.S.C. § 438(a)(4) is ttgain, at best, sttll unclear.
Accordingly, the Commission should exercise its prosecutorial discretion and dismiss the
Complaint pursua.nt to Heckler v. Chaney, 470 U.S. 821 (1985). | ..
6. The Commission Should Exercise Its Prosecutorial Discretion Because NGP Has
Not Even Alleged That Anyone Has Used The Anstotle 360 Relationship Viewer For
An Improper Purpose

36



PO ST O

As noted in the Controlling SOR in MUR 5625, it is appropriate for the Commission to
exercise its prosecutorial discretion to dismiss a complaint where, among other things, “[t]here is
no evidence that data was used in a manner inconsistent with the purpose of the sale or use
prohibition.” Controliing SOR at 2. “Even assuming soliciting people My found in a pre-
existing list is an imperinissible solicitation purpose (whic-h is the only possible way that
Aristotle's product could have been misused), as OGC acknowledged, there was no evidence that
any of Aristotle's customers attempted 1o create & hst or solicit contributions using FEC data.

Thus, any violation was, at most, technical, and ‘an agency generally cannot act against each

“technical violation of the statute it is eharged with enforcing.”” /d. at 13 (footnotes omitted).

More recently, a majority of the Commission noted that that, even if violative conduct was a
hypothetical possible result of an allegation in a complaint, the lack of any actual alleged

violative conduct, “although not dispositive to our analysis,” was a factor in the Commission’s

" decision to dismiss the complaint as a matter of prosecutorial discretion. MUR 6124 (SEIU and

SEIU COPE) SOR at 5.

Here, there is not even an allegation, much less evidence, that anyoné used the 360
Relationship Viewer for an impermissible purpose, even though Aristotle 360 has been sold for
more than 4 years. Accordingly, Aristotle asks the Commission to dismiss the complaint as a
mattct of prosecutorial discretion pursuant to Heckler v. Chaney, 470 U.S. 821 (1985).

7. The Commissiarnr Should Exercise Its Diseretion To Psevent An Abuse Of Its
Processes

Normally the motives of the complainaut are irrelevant to the Commission’s enforcement
determinations. As noted in the controlling SOR in MUR 5625, the Commission is reguired to

respond to advisory opinion requests even if the motive of the requestor is suspicious. SOR at 5 n.
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21. However, this is an unusual, if not unique, situation where the Commission should dismiss a
complaint as an exercise 6f its discretion pursuant to Heckler v. Chaney, 470 U.S. 821(1985).

The current NGP Complaint is the latest act in a long running dispute between commercial
competitors that has been going on as long as they have been competing for business from political
committees. This is the third time NGP has asked the Commission to intervene in that dispute by
construing a feature of Aristotle’s political campaign software as violating 2 US.C. § 438(a)(4).
The first time, NGP submitted a request for an advisory opinion that was designed to cause the
Commission to conclude that Aristotle’s compliance/vetting feature violated 2 U.S.C. § 438(a)(4)."
Thereafter, NGP submitted a complaint that Aristotle was violating 2 U.S.C. § 434(a)(4) by making
contribution history available in non-list form. Both of those attempts failed.. The current
Compiaint raises the same issue: that Aristotle’s political committee software violates 2 U.S.C. §
438(a)(4) ) by making contribution history available in non-list form. If the Commission were
bound by judicial rules, the Complaint could be barred by the doctrines of res judicata or collateral
estoppel.

The federal courts have traditionally adhered to the related doctrines of res
judicata and collateral estoppel. Under res judicata, a final judgment on
the merits of an action precludes the parties or their privies from
relitigating issues that were or could have been raised in that action. Under
collateral estoppel, once a court has decided an issue of fact or law
necessary to its judgment, that decision may preclude relitigation of the

issue in a suit on a different cause of action involving a party to the first
. case. As this Court and otaer cownrts have often recognized, res judicata

and collateral estoppel relieve parties of the cost and vexation of multiple
lawsnits, conserve judicial resources, and, by preventing inconsistent
decisions, encourage reliance on adjudication.

Alten v. McCurry, 449 US. 90, 94 (1980) (citations and footnote ormitted). The same principles

underlying these doctrines apply here, even if they do not apply in other MURs involving

' See Controlling SOR at 5 n. 21 (“certainly, one can circumstantially draw that conclusion™).
| 38 '



L CINBINOI B SO0

candidates and their committees. This Complaint is nothing more than thé latest part of a long-
running dispute between commercial competitors. Whether Aristotle’s Rela_tionship Viewer is even
a technical violation of 2 U.S.C. § 438(a)(4) is an issue that could have been raised before an
investigation of MUR 5625 began or later before it was resolved by the Commission. ' Only NGP
cares about this issue. No candidate or committee has complained about Aristotle 360 (or _
Camp;aign Manager 5) even though they are the targeted purchasers of Aristotle 360 and, therefore,
have been made aware of its featums by Aristotle.

Regardless of the applicability of the judicial pret_:lusion doctrines in Commission decisions,
the underlying reasons for these docirincs support the exercise of discretion by the Commission.
The Commisﬁon has expended many staff years on NGP’s first complaint sbout the same issue:

raised in its second complaint. The law in this area is murky, and the Commission’s mission does

- not include expending valuable resources resolving commercial disputes. Néne of the political

actors protected by 2 U.S.C. § 438(a)(4) have complained. The so-called facts in the Complaint are,
actually, mere speculation, and are actually inaccurate. Accordingly, this Complaint should have, at

most, a low priority, and accordingly, the Commission should exercise its discretion and dismiss the

.
cavs
s,

2 For example, the Relationship Viewer video that incorrectly uses the word “export” — which in
truth is the sine qua non of NGP’s Complaint about the list-creating properties of the Viewer — has
been on Aristotle’s website since 2007. Aristotle had not noticed the error or received any prior
complaints about it, Decl.at § 24, but it has been available to NGP for the last three years.
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complaint pursuant to Heckler v. Chaney, 470 U.S. 821(1985).

CONCLUSION

In view of the above, Aristotle International, Inc. requests that the Commission dismiss

MUR 6334 and close the file.

September 13, 2010

Respectfully submitted,

“Stephen E. Hershkowitz \
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Fax: (202) 479-1115

o Bude 20

J. Blair Richardson -

General Counsel _
ARISTOTLE INTERNATIONAL, INC.
2582 Holly Manor Drive

Falls Church, VA 22043

Telephone: (703) 846-0078

St Py M

David M. Mason :

_ Senior Vice President, Compliance Services

ARISTOTLE INTERNATIONAL, INC.

205 Pennsylvania Avenue, SE

Washington, D.C. 20003
(202) 543-8345, ext. 242

Counsel for Aristotle International, Inc.

40



-wnmm@h:pzh@wﬂ-—

BEFORE THE FEDERAL ELECTION COMMISSION

IN THE MATTER OF )
. )  MURG6334
ARISTOTLE INTERNATIONAL,INC. ) '

DECLARATION OF DEAN A. PHILLIPS

I Dear;-A. Phillips, president of Aristotle International, Inc. declare to the best of my memory
that: .
BACKGROUND

1. For over 27 years, Aristotle Intematiénal, Inc. (Aristotle’) has been in the business of
publishing campaign management software and public record information for lawful m

2. Aristotleis nonpartisax.n,'wit-h cliénis across the ideological spectrum.

3. Aristotle’s stated corporate missions include (2) publishing information used to influence
political campaigns, elections, and public policy matter-s; and (b) increasing, in any media,
the quality of informatio_n reaching the body politic and funhenng the goal of the First
Amendmer_lt to the Constitution of ﬁ:e iJnited States of America of proddcing an informed
public capable of conducting its own affairs.

4. Aristotle's prinmary publications inolude computer "soﬁv_vare for political committees that
enable those committeés to maintain accurate records of their conh-ib\‘xtions and expenditures,
and to file reports with the Commissian that accurately reflect those contributions and
expenditures.

5. During the last 27 years, ‘Aristotle has continued to improve and upgrade its software to

comply with new Commission regulations and to increase the ef?ﬁciency and ability of its
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.customers to conduct a campaign, maintain accurate records and file reports on paper and
el'ecq'onically.

6. Aristotle'é political committee software is nationally recognized as being among the best, if
not the best, software because of its accuracy, and assistance that Aristotle staff provides to

the political committees to file complete and accurate reports.

7. Aristotle unconditionally guarantees that its poliﬁéal committee software complies with all

federal ard state disclosure requirements.

8." The Commission itself on frequent occasions has relied on Aristotle to provide feedback and

advice about chanées that the Commission make§ to its own political committee filing

software and has hired Aristotle-trained staff because of their expertise. For example:

| a. The Commission staff has sought, on numerous occasions, the input by Aristotle
mMng co.mpli_ance reporting methods. These include credit card fundraising,
general reporting, etc.

b.‘ The Commission deemed the inclusion.éf Aristotle so important to the success of the
electronic filing efforts that it invited Aristotle to join in the list of companies that
offer electronic filing for campaigns, PACs ana other organizations.

c. The Commission staff has repeatedly benefitted from and sought the input of
Aristotle regarding releases of upgraded software by the Commission. On many
occasions, the Commission staff has delayed or reworked FEC-supplied sofiware to
address errors and omissions by the FEC in the delivery of: proper reporting.

d. The Commission has hired former Aristotle staff to senior positions wnthm the:
Commission staff. In discussions with Aristotle regarding an individual, senior

Commission staff referred to Aristotle staff as “the most qualified individvals.” Tn
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one case, the Commission delayed ﬂxe filling of a position until the Aristotle staff
member was able to properly transition from Aristotle to the Commission. The stated
goal of that delay was the value of the Aristotle employee to the Commission and the
desire not to interrupt filings to the FEC by Aristotle customers.

9. Aristotle as an _insﬁtution has always respec.:ted, and continues to respect, the Commission’s
regulations. The Company goes. to extraordinary lengths to corpply with the Commission’s
regulations, and it assists its customers with their compliar_lce with the regulations. FEC
complianee, in fact, Is a central element of the company’s business.

10. Aristotle published its first version of the political committee software in 1983. These
programs have been continuously updated to assist political committees in such essential
management functions as generatiné FEC and state reports, tracking contributions and
expenditures, compliance with federal and state rules, fundraising, and general campaign
organization.

11. Aristotle political committee Softwarel, including Aristotle 360, is only sold by highly trained,
experienced sales representatives. - It is not.sold in stores and cannot be order over the
internet. The sales staff personally provides an introduction to the software.

_ARISFOTLE360

12. Aristotle 360 was intraduced in 2005 and has heen sold concurrently with its less expensive
and less sophisticated brother Campaign Manager 5, which was issued in 2004. Campaign
Manager 5 (“CMS5") is the software that was the subject of MUR 5625.

13. Aristotle 360 is a much more robust program than CM5. For example, While M5 includes
more than 400 features, Aristotle 360 has more than twice the functionality of CM5.
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14. Aristotle 360’s main purpose, like CMS5, is to allow political committees to efficiently and

accurately manage and account for contributions and disbursements to permit committees to

file federal and state compliant financial disclosure reports and to manage their data.

15. Prominently displayed in Aristotle’s advertising and stressed by its sales representatives is

Aristotle’s guaranty that the federal and state reports are 100% compliant with federal and

state lJaw. Also important is Aristotle’s customer service line, which is available 24/7 to

answer questions and respond to client problems. See, e.g. Aristotle 360 web site page

attached to NGP’s Complaint and the Aristotle 360 weh page at www.Auistotle.com

/content/view/28/62.

16. In addition to accurate reporting, Aristotle 360 provides, among others, the following

_functions:

a.

b.

create specialized lists from the committee’s databases

search of the committees databases
conduct of effective e-campaigns

processes credit card contributions

efficiently org.a-nize events

import contributions collected through Aristotle's onli.ne'campaign contributic;ns network
import voting hxstory and upda?é contact inforr;naﬁon of registered voters

event management

manage activities, includiﬁg emailing and web presence directed to specialized databases
culled from the committee’s database

reformat the committee’s databases to conform to vender requirements

manage fundraisers, including volunteers, employees and vendors
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L

n.

bb.

CcC.

dd.

issue advoc;;cy mail and email to specialized lisé’

email and mail “calls to action” to write .to an -elected official

manage blast emails

import voter lists by district

create c_ontggt_ lists,_ gmails _and mailings from voter files, including ma.il-merg&s
track election day activities

use veter files for GOTV

email and mail invitation lists and follow-up responses

maniage virtoal events such as internet meetings

create a web site

monitor web site activity

. monitor and manage internet contribution

create communications to a corporate or union eligible class
create unlimited specialized email lists and special messages emailed to those lists

perform compliance/vetting of contributions and contributors

. create individualized home pages

create individualized “dash boards” that brovide real time data of inform_ation in the
database. | |

create unique and stmdﬁd management reports

create a “briefing book™ report containing information in the committee’s database about

an individual in preparation for a meeting with that individual.

. hand held access to data

enhancement of contacts from voter files
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gg. address correétion
bh. federated access processing to allow organizations to segment data access |
u multiple security and log-in credential models for corporate and association integration
jj. automated data loading from local and remote data stores
¥k fally redundant infasructure
1. API and SDXK access to allow outsi.de developers access to syétems and functions.
mm. contribution and disbursement Limit chet-:king
nn. eheck request processing and reqneét management '
0o. user definable data points
Pp. user manageable ;ecurity
qq. multi-database access
rr. contribution history summaries, that are displayed in the individuals full detailed record,
include contributions by year or election cycle.
ss. use a relationship viewer, which is the ;v.ole subject of the NGP complaint, is described in
detail below.
17. In sum, while Aristotle 360 is used by political committees primarily to account for
campaign contributions and disbursements, and to prepare and file reports with the
. Commission, it provides taols to run and manage a complete candidate or grassroots issue
campaign. |
360 RELATIONSHIP VIEWER - -
18. The 360 Relationship Viewer is onewmall feature in Aristotle 360 that is not necessary for

the other features to function.
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19. The Relationship Viewer is selected from a screen that contains the following
disclaimer:
Any information copied, or otherwise obtained, from any FEC report or
statement, or any copy, repraduction, or puthlication thereof,, filed under
the Act, shall not be sold or used by any person for the purpose of
soliciting contributions or for any commercial purpose, except that the
name and address of any political committee may be used to solicit
contributions from such committees.
FEC warnings appear consistently in advance or concurrent with FEC supplied data.
Moreover, Aristotle’s contracts prohibit Aristotle’s customers from using its software in any
manner that violates the campaign finance laws and regulations, and the gontracts.pmhibit
customers from modifyiﬁg the software’s computer code. '

20. Aristotle 360 can be used by separate segregated funds for compliance with FECA, state
campaign finance laws, and related regulatory regin-xw. Access to FEC data is essential to.
ensure compliance with several non-FECA laws. For exax;lple, Aristotle 360 includes a
function that allows users to gencrate reports necessary for compliance with the Lobbying
Disclosure Act of 1995 (2 USC 1601) (LDA). Availability of FEC data within Aristotle 360

~ allows entities reporting under the LDA to provide confirmation and back-up records for
individual lobbyists’ LD 203 filings. Similarly, Aristotle offers Aristotle 360 as a vetting,
recordkeeping, and reporting tool for eompliance with MSRB Rule G-37, SEC Rule 206(4)-
5, antt varions state ‘“pay-to-play,” lobbying, and procurement laws. While these ;'ules are
addressed primarily to state and local campaign contributions, they also apply to
contributions to state and locut political parties (including federal accounts) and to Federal e

candidate contributions in cases where state or local officials are seeking Federal office.

Many of these regimes apply to individual firm employees and even in some instances to
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21.

members of employees’ households. Again, access to FEC data through Aristotle 360 can be
used to facilitate compliance, recordkeeping, and reporting under these important anti-
corruption regulations and statutes.

The 360 Relationship Viewer cannot and does not search the reports filed with the

Commission unless the_committee already has the name and address of an individual. The

search results cannot be exported or downloaded. Aristotle 360 does not integrate the
Relationship Viewer search results into any other part of the software. Moreover, the FEC

data camot be used to create, dowiiload or export a list of individnals for targeting

solicitations, and FEC warmnings appear wherever the data appears. Aristotle 360 cannot sort

or otherwise manipulate FEC data. A search using the implemented version of the 360
Relationship Viewer operates as follows: .
a. A 1% degree of separation search can only begin by manually inputting the name of
a person who is already in the committee’s database (“ﬁr;t person’;) and then the
Relationship Viewer displays scarch results for that first person from data contained

in the voter file, the state campaign reports , the reports filed with the Commission,

. and the committee’s own database.
b. The 1% degree of separation results include: the identifying information about thie
| first person, , names af individuals personally or professionally linked to the first
person or with addresses in the vicinity of the first person , and comrmttew who
received contributions from any of the above, none of whose names-came from the -
FEC databiise.
¢. The implemented version of the 360-Relationship Viewer default search setting only

provides the 1* degree of separation.
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d. Theoretically, the 360 Relationship Viewer default'setting can be changed to provide

more than one degree of separation. However, in the more than four years that
Aristotle 360 has been available, the default has not been expanded for anyone.

Moreover, because changing this defauit setting requires sophisticated technical

._ expertxse, it is highly unlikely a committee would make the change itself. Norisit

likely that a committee would pay someone with the technical expertise to make
such a change when Aristotle would do so at no charge. Thus, there is no evidence

that any Aristotle client has the ability to search more than one degree of separatian.

. If, arguendo, an additional degree of separation search were initiated, the search

would begin with the name of an individual from the prior search, which as noted
above cannot come from the FEC files. In addition, in practice, more than 2™ or 3®
degrees of separation searches may be impracticable because the results tend to loop

back onto themselves.

22. The sales staff has reported that clients and potential clients have been impressed by the

technological prowess demonstrated by the Relationship Viewer, but they have not indicated

that they would have a use for it. Moreover, there is no indication that anyone purchased

Aristotle 360 to acquire and use the 360 Relationship Viewer.

23. I have not seen any indication that anyone is using the Relationship Viewer.

24. No federal candidate or political eoinmiuee_nor any entity other than NGP, a commercial

competitor, has complained. to the Commission or Aistotle that Aristotle 360 or the

Relationship-Viewer violated 2 U.S.C. § 438(a)(4). I do not know of any customer who‘has

used FEC data inappropriately.
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25. During periods when the relationship viewer has been inactive few or no requests for its

repair were recewed

26. The 360 Relationship Viewer is specifically designed to prevent its use as a list-making tool.

- In particular:

. Names and addresses of individuals are not obtained from the reports filed with the

Commission.

An on-screen disclaimer warns users that the use of FEC data for solicitation purposes is
illegal.

Searches have to be initiated manually.

Viewer results cannot be exported or down]o.aded.

The implemented software does not automatically provide multiple degrees of separation

. searches.

. Multiple searches can be performed, but each one has to be initiated manually.

After two or three such searches, the results tend to loop back onto prior searches.

Therefore, the results of multiple degrees of separation searches are limited.

Viewer results are not made available in list form.

The FEC data is not integrated or matched into the client’s database.

Because the Viewer resalts are based on relationships, the user cannot search for

contributors. Far example, the Viewer cannot search for contributors to federal

campaigns, for large donors, or who contributes to what kind of candidates. ' It cannot
R7 '

?’r
search for those who have not given the maximum contribution to any candidate or who

have not reached their aggregate maximum for the entire election cycle. Thus, unlike

lists of individuals sold by list brokers, a committee using the Relationship Viewer does
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not produce a list of iﬂdividuals that were not already in the committee’s files and does
not provide information in downloadaﬁlé or exportable form. |
27. 1believe the 360 Relationship Viewer is an incidental, ancillary feature-. Thé inclusion of
the Relationship Viewer was not a principal purpose for publishing Aristotle 360. Itisnota
reason why_g:_orpmitteés_ buy the program other than that it demonstrates an example of the
sophistication of the software, and there is no evidence that it has been used by any
committee except for training and familiarization, and certainly not to solicit contributions.
28. The sam.e search results provided from tho FEC files By the 360 Reletionship Viewer are
provided to the public free of charge on Aristotle's. web site, www. Aristotle.com, under the
*“Political Data” tab in ﬁe “Contributor Data Lookup.” Aristotle does not charge extra for
the Relationship Viewer or access to the FEC data. The cost of the software is the same
whether the FEC data is accessed or not, and whether the Relationship Viewer.is ever used or
not. | |
29. Ihaveread the NGP complaint, and it does not correctly describe the 360 Relationship
Viewer for the reasons listed above. Even the hypothetical example on page 4 is wrong. The
Relationship Viewer user cannot look up Dunder or Dunder employees in the FF.C data base.
‘The user can only look up one individual at.a time, and the user must have that individual’s
name before initiating the search that may retirn contribution histary from the FEC database,
but nc name or address data for that person is retumed. The result of the search may also
include individual contribution histories for the individual and those within one relationship
" degree, but no names or addresses derived from the FEC’s records are displayed. In NGP’s

example, if CEO.Smith’s name and contribution history were to appear (or any of Dunder’s
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other employ_ees), his name would not have been derived from the FEC’s database. (Other
web sites have this capability). |

Pursuant to 28 USC 1746, I declare under penalty of pei:iury that the foregoing is true and
" ‘correct and that this déclaration was executed in Washington, D.C. on the l}_ day of
September 2010.

Dean A. Ph’illip;

<r
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Aristotle’s Misuse of FEC Data Subject
of FEC Complaint

Com.p'a'riy Is éelling Downloadable FEC Contributor
Data for Soliciting Contributions

WASHINGTON, Ji:ly 19 /PRNewswire-USNewswire/ — A complaint was filed today against Avistotle International at
the Federal Election Commission (FEC) by NGP Software, citing Aristotie’s commercial use of downtoaded FEC
contributor data to enable its clients to solicit contributions. FEC law states thet comrmercial use of FEC data is
illegal. as is using such data for solccmng contributions. - . . .

in Aristotie's "360" fundraising produc, it advertises a Relatlonshnp Manager" feature ‘which plamly uses rEC
contributor information, displaying the federal contribution history for individuals with whom a given Aristotie customer
has no reiationship. Aristotle’s web page with a demo of the feature states in as a second sentence, “Our powerful
web-based system qulckly uncovers relatlo'\shlps thai can be targeted for votes, dollars, or grass-roots support.”

37375, emphasis added). An Aristotle ad about the feature states "Only
Anstotle can provide the data needed to poml the way to the thousands of donors predisposed to contributing to your

" campaign, PAC or grassroots group. Our powerful web-based system tells you everything you need to know about a

prospact or contributor.” (Advertisement in Politics Magazine, 3/10/10, emphasis added)

Federat law prohibits selling or using individual contributor data copied from FEC reports: "na information copied from
{FEC] reposts or statements may be sold or used by any person for the purpose of soliciting contributions or for
commerciai purposes (2U. s C. sectuon 438(a){4\)

"Aristotle's marketing documents and their onlme dem:o clearly offer access. for a fea, to FEC contnbutor data for the
purpeses of solicitation, all of which is at the core of what the sale and use prohibition is meant to prevent.” said Joe

Birkenstock, farmer Chief Counsel for the Democratic National Committee. Birkenstock is campaign finance counsel
to NGP Software, which ﬁlnd the complamt against Anstotle



The issue of use of FEC contributor data is particularly refevant this year. the Supreme Coutt upheld disciosure
requirements in the Citizens United decision, and under the DISCLOSE Act passed by the U.S. House on Jjune 24th
in response. the types of entities required ta report to the FEC would be expanied to include non-profits
In an earlier FEC enforcement case regarding Aristotle’s use of FEC data in their earlier product {Campaign Manager
S5ICMS), three FEC Commissioners voted that Asistotle had broken the law, stating, “We caiinot igncre the clear
statutory language prohibiting any FEC reports or statements from being sold or used by any persan for the purpose
of soliciting contributions or for any commercial purpose. Accordingly, we voted to find probable cause to believe that
Aristolie violated 2 U.S.C. 438{a){4)." (MUR 5625, FEC Commissioners Statement of Reasons 5/19/10, p. 8)
Aristotle made excuses in that case, saying that the ads stating that clients could use the data for solicitation ware a
“mistake” that had been corrected; that it was an incidental feature and "nobody uses it"; that its actual purpose was
for compliance; and that "you can't download" contribution data. (FEC Hearing Transcripl, 9/23/09) Three
Commissioners found these excuses to be inaccurate, noting that Aristotle's advertising still promoted using the FEC
data for solicitation, and that the feature's use for compliance was "negligible at best." (FEC Commissioners
Statemenf of Reasons 5/19/10, p3 and p. 5) However, the three Republucan—appomted Commnssnoners believed

. Aristotle's excuses about their CM5 product and the Commissioners deadlocked -3 on whether to proceed against -
Aristotle. None of the excuses Aristotle made about their CVI5 product are available to Aristotle regarding the 360
product. As noted above, Aristotle is explicitly marketing the use of FEC data in 380 for solicitation. Aristotle itself
calls the 360 feature "important” and filed for a patent on it this year. And Aristotie’s own demo of the 350 feature
states, "You can export your connection map to many different standard formats for customized use." So Aristotle
cannot use the same excuses égain in this case.
Given the impartance that Aristotle has given this mattar by trying to patent their use of FEC contributor data, NGP

believes that the FEC Commissioners will take a hard Iook atthe comp!amt and prowde a defnu.ve ruhng regarding
Aristotle's use of FEC data.

About NGP Software

NGP is tha leading provider of fondraising and compliance software for-Democretic campaigns. NGP is used by over
75% of the Democrats in the U.S. House and Senate; the DNC, DSCC, DCCC, and DGA; over 90% of Democratic
state pasties; and in total over 1,700 total clients. For 12 years, NGP has helped clients succeed and win by
delivering a unique mix of products, political and technology expertise, and outstanding client

serv'ces :.'.-!.:" Tuiny, _..__--_,_.; ‘E’-:_-.".;?:-f ._.};E..
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The issue of use of FEC contributor data is particularly relevant this year. the Supreme Court upheld disclosure
requirements in fhe Citizens United decision, and under the DISCLOSE Act passed by the U.S. House on June 24th
in response. the types of entities required to report to the FEC would be expanded 1o inciude non-profits

In an earlier FEC enforcement case regarding Aristotle’s use of FEC data in their earlier product (Campaign Manager
5/CMS), three FEC Commissioners votad that Aristatle had broken the law, stating, “We c¢annot igncre the clear
statutory language prohibiting any FEC reports ot statements from being sold or used by any parsan for the purpose
of soliciting contributions or for any commercial purpose Accordingly, we voted to find probable cause to believe that
Aristotle violated 2 U.S.C. 4?8(3)(4) (MUR 5625, FEC Commissioners Statement of Reasons 5/19/10, p. 8}

Aristotie made excuses in that case, saying that the ads stating that clients could use the data for sclicitation were a
“mistake" that had been corrected; that it was an incidental feature and "nobody uses ", that its actual purpose was -
for compliance; and that “you can't downioad" contribution data. (FEC Hearing Transcript, 9/23/09) Three .
Commissioners found these excuseas to be inaccurate, noting that Aristotle's advertising still promoted using the FEC
data for solicitation, and that the feature's use for compliance was "negligible at best " (FEC Commissioners
Statement of Reasons 5/19/10, p3 and p. 5) However, the three Republican-appointed Commissioners believed
Aristotle's excuses about their CM5 product, and the Commissioners deadlocked 3-3 on whether to proceed against
Aristotle. None of the excuses Aristotie made about their CM5 product are available 1o Aristotle regarding the 360
product. As noted above, Aristotie is explicitly marketing the use of FEC data in 360 for soiicitation. Aristotle itself
calls the 360 feature "important” and filed for a patent on it this year. And Anstotle s own demo of the 380 feature
states, "You can export your connection map to many differant standard formats for customized use.” So Aristatie

_ cannot use the same excuses again in this case.

Given the importance that Aristotle has given this matter by trying to patent their use of FEC contributor data, NGP

believes that the FEC Commissioners wiil take a hard look at the complamt and provide a definitive rulmg regarding
Aristotle's use of FEC data.

About NGP Software

NGP is tha leading provider of fundraising and compliance software for Democratic cempargns NGP is used by over
75% of the Democrats in the U.S. House and Senate; the DNC, DSCC, DCCC, and DGA; oves 90% of Democratic
state parties; and in total over 1,700 total clients. For 12 years, NGP has helped clients succeed and win by i
delivering a unique mix of pro"ducts' political and technology expertise, and outstahdmg client

Services, in T wese nnieacRomes tans
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The issue of use of FEC contributor data is particularly relevant this year. the Supteme Court upheld disciosure
requirements in the Citizens United decision, and under the DISCLOSE Act passed by the U.S. House on June 24th
in response, the types of entities required o report to.the FEC would be expanded to include non-profits

In an earlier FEC enforcement case regarding Aristotle’s use of FEC data in their earlier product (Campaign Manager
5ICMG), three FEC Commissioners voted that Asistatle had broken the law, stating, "We cannot ignore the clear
statutory language pr'ohrbiting any FEC reports or statements from being sold or used by any person for the purpose
of soliciting contributions or for any commercial purpose. Accordingly, we voted to find probable cause to believe that.
Aristotle violated 2 U.S.C. 438{a){4).” (MUR 5625, FEC Commissioners Statement of Reasons 5/19/10, p. 8}
Aristotie made excuses in thet case, saying that the ads stating that clients could use the data for solicitation wera a -
"mistake" that had been corrected, that it was an incidental feature-and "nobedy uses it"; that its actual purpose was
for compliance; and that "you can't download” contribution data. (FEC Héaring Yranscript, 9/23/09) Three
Commissioners found these excuses to be inaccurate, noting that Aristotle’s adverlising still promoted using the FEC
data for solicitation, and that the'feature’s use for compliance was "negligible at best.” (FEC Commissioners
Statament of Reasons 5/19/10, p3 and p 5) However, the three Republrcan—apponnted Commissioners believed
Aristotie's excuses about thelr CM5 product and the Commissioners deadlocked 3-3 on whether to proreed against
Aristatle. None of the excuses Afistotle made about their CM5 product are available to Aristotle regaramg the 360
product. As noted above, Aristotie is explrc.tly narkatmg the use of FEC data in 350 for soiicitation. - Aristotle itseif
calls the 360 feature "nmpor*anr' and filed for a patent on it this year. And Aristotie’s own demo of the 360 feature
states, "You can export your connedron "nap to many different standard formats for ..ustomlzed use' So Avistotle
cannot use the same excuses again in this case.

Given the importance that Aristotie has given this matter by trying to patent their use of FEC contrrbutor data, NGP

believes that the FEC Commissioners will lake a hard look at the complarnt and provrde a definitive ruling regarding
Aristotle’s use of FEC data.

Abocut NGP Software

NGP is the leading provider of fundreising and comphance software for Democratu. campargns NGP is used by over °
75% of the Democrats in the U.S. House and Senate; the DNC, DSCC, DCCC, and DGA; over 0% of Democra.uc
state parties; and in total over 1 ,700 total clients. For 12 years, NGP has helped clients succeed and win by
delivering a unique mix of products political and technology expemse and outstanding client

services, "in cwehe sl gcfemeg
SOURCE NGP Software. '
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